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BAUMAN et al.

No. A11A2277.
Jan. 13, 2012.

Background: Parents of injured child brought ac-
tion against child care provider's homeowners' in-
surer, seeking to recover $300,000 judgment ob-
tained against provider for injuries sustained by
child in bicycle accident while under provider's
care. The trial court denied insurer's motion for
summary judgment, and insurer appeal ed.

Holding: The Court of Appeals, Andrews, J., held
that insured's provision of after-school child-care
services to child was not “occasional,” within
meaning of “occasional child care services’ excep-
tion to exclusion from coverage for claims arising
out of provision of child care services.

Reversed.
West Headnotes
[1] Insurance 217 €~22356

217 Insurance
217XVl Coverage—L.iability Insurance
217XVI1(B) Coverage for Particular Liabilit-
ies
217k2353 Homeowners' Liabilities
217k2356 k. Particular Exclusions.
Most Cited Cases
Homeowner insured's provision of after-school
child-care services to child Monday through Friday
from 2:45 p.m. to 6:00 p.m., except school holi-
days, vacations, or sick days, was not “occasional,”
within meaning of “occasional child care services’
exception to exclusion from coverage for claims

Page 1

brought against insured by “any person who is in
the care of any insured because of child care ser-
vices provided by or at the direction of any in-
sured.”

[2] Insurance 217 €=>3549(6)

217 Insurance
217XXXI Civil Practice and Procedure
217k3544 Conditions Precedent
217k3549 Liability or Indemnity Insur-
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217k3549(6) k. Issuance or Return of
Execution; Unsatisfied Judgment. Most Cited Cases
Where an injured party obtains an unsatisfied
judgment against a party who has insurance cover-
ing the injuries—so that the judgment fixes the li-
ability of the insured party to the injured party—the
injured party may bring an action directly against
the insurer to satisfy the judgment from the avail-
able insurance proceeds.
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surer.
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The ordinary rules of contract construction ap-
ply to determine the intent of the parties to an in-
surance contract.
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217 Insurance
217XV Coverage—in General
217k2096 Risks Covered and Exclusions
217k2098 k. Exclusions and Limitations

in General. Most Cited Cases

Where an insurance contract contains unam-
biguous terms excluding coverage, no construction
is required, and the plain meaning of the terms must
be given full effect without straining to extend cov-
erage where none was contracted or intended.
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9511 Construction and Operation
9511(A) General Rules of Construction
95k143 Application to Contracts in Gen-
eral
95k143(2) k. Existence of Ambiguity.
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A word or phrase in a contract is “ambiguous’
only when it is of uncertain meaning, and may be
fairly understood in more ways than one, so that it
involves a choice between two or more construc-
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217 Insurance
217XI11 Contracts and Policies
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217X111(G) Rules of Construction
217k1822 k. Plain, Ordinary or Popular
Sense of Language. Most Cited Cases

Insurance 217 €=>1855

217 Insurance
217XI111 Contracts and Policies
217X111(G) Rules of Construction
217k1855 k. Dictionaries. Most Cited

Cases

Unless otherwise defined in the insurance
policy, terms in the policy are given their plain, or-
dinary, and popular meaning as supplied by diction-
ary.

Lloyd B. Hedrick Jr., for State Farm Fire and Casu-
alty Company.

Richard C. Mitchell, Atlanta, for Bauman €t al.

ANDREWS, Judge.

*1 Steve and Alisa Bauman's seven-year-old
child suffered serious injuries in a bicycle accident
while Lori Van de Veire was providing paid child
care for the child at Van de Veire's home. Van de
Veire was an insured under a homeowners insur-
ance policy issued to her husband by State Farm
Fire and Casualty Company. On behalf of their
child, the Baumans sued Van de Veire for negligent
child care. State Farm initially provided a defense
under a reservation of rights, but then withdrew the
defense and informed Van de Veire that the policy
excluded coverage for injuries to the child which
occurred while she was providing child care ser-
vices. Pursuant to an agreement between Van de
Veire and the Baumans, Van de Veire withdrew her
defense to the suit, promised to assign her rights
under the homeowners policy in the event the Bau-
mans obtained a judgment against her, and the Bau-
mans promised that any judgment they obtained
would never be collected against Van de Veire.
After the Baumans obtained a judgment in the suit
against Van de Veire in the amount of $300,000.00
for injuries suffered by the child, the Baumans
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brought a direct action on behalf of the child
against State Farm alleging that Van de Veire's
homeowners policy provided coverage for the injur-
ies and seeking payment of the unsatisfied judg-
ment from the policy proceeds. In defense of the
action, State Farm moved for summary judgment
on the basis of the policy's child care services ex-
clusion. The trial court denied summary judgment,
certified its judgment for immediate review, and we
granted State Farm's application for an inter-
locutory appeal. For the following reasons, we find
that State Farm's policy excluded coverage for the
child'sinjuries and reverse.

[1][2][3] The general rule is that, where an in-
jured party obtains an unsatisfied judgment against
a party who has insurance covering the injuries—so
that the judgment fixes the liability of the insured
party to the injured party—the injured party may
bring an action directly against the insurer to satisfy
the judgment from the available insurance pro-
ceeds. Smith v. Government Employees Ins. Co.,
179 GaApp. 654, 655, 347 S.E.2d 245 (1986);
Hartford Ins. Co. v. Henderson & Son, Inc., 258
Ga. 493, 494, 371 SEE.2d 401 (1988); Integon In-
dem. Corp. v. Henry Medical Center, Inc., 235
GaApp. 97, 98, 508 S.E.2d 476 (1998).7 V! Des-
pite its denial of coverage and refusal to defend the
Baumans' suit against Van de Veire, State Farm re-
tained the right to raise the defense that the Bau-
mans' claim in the direct action was not covered by
the policy. Owners Ins. Co. v. Smith Mechanical
Contractors, Inc., 285 Ga. 807, 810, 683 S.E.2d
599 (2009); Southern Guaranty Ins. Co. v. Dowse,
278 Ga. 674, 676, 605 S.E.2d 27 (2004).

In their suit against Van de Veire, the Baumans
alleged that their seven-year-old child was injured
on September 19, 2007, as a result of negligent
child care provided by Van de Veire when, against
their instructions, she allowed the child to ride a bi-
cycle and the child was injured in a bicycle acci-
dent. The accident occurred while the child was un-
der Van de Veire's care at her home for which the
Baumans paid Van de Veire $65.00 per week for
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providing after-school child care for the child from
about 2:45 p.m. until about 6:00 p.m. on most
school days Monday thru Friday. Van de Veire,
who was a neighbor of the Baumans, also cared for
her own school-aged child during this time. This
child care schedule continued weekly Monday thru
Friday from the Spring of 2007 until the end of
December 2007, well after the September 2007 in-
jury, with the exception of summer vacation from
school, school holidays, days when the Baumans'
child was sick, and occasional days when Van de
Veire or the Baumans had other child-related ap-
pointments. Van de Veire testified that the norm
was that she would keep the Baumans' child after
school at her house four days of each five-day
school week. According to Mr. Bauman, Van de
Veire typically provided Monday thru Friday after-
school child care for his child from 2:45 p.m to
6:00 p.m. “most of the time.”

*2 Van de Veire's policy excluded liability and
medical payments coverage for

i. any claim made or suit brought against any in-
sured by:

(1) any person who isin the care of any insured
because of child care services provided by or at
the direction of:

(a) any insured;
(b) any employee of any insured; or

(c) any other person actually or apparently
acting on behalf of any insured; or

(2) any person who makes a claim because of
bodily injury to any person who is in the care
of any insured because of child care services
provided by or at the direction of:

(a) any insured,;
(b) any employee of any insured; or

(c) any other person actually or apparently

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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acting on behalf of any insured.

This exclusion does not apply to the occasional
child care services provided by any insured, or
to the part-time child care services provided by
any insured who is under 19 years of age.

State Farm moved for summary judgment on
the basis that the policy exclusion excluded cover-
age for injuries to the Baumans' child which oc-
curred while its insured, Van de Veire, was provid-
ing weekly “child care services’ for the child, and
because the above-stated exceptions to the “child
care services’ exclusion do not apply. State Farm
contends that: (1) because Van de Veire was over
19 years of age, the exception for “part-time child
care services provided by any insured who is under
19 years of age” does not apply; and (2) because
Van de Veire provided more than occasional child
care services for the child, the exception for “the
occasional child care services provided by any in-
sured” does not apply. It is undisputed that Van de
Veire was over 19 years of age when she provided
the child care at issue and that the exception for
part-time child care services by an insured under
the age of 19 does not apply. Although the trial
court concluded that Van de Veire was providing
“child care services” to the Baumans child, the
court denied summary judgment because it found
that the term “occasional” in the policy was am-
biguous and that a jury question was presented as to
whether or not Van de Veire provided occasional
child care services under the exception to the exclu-
sion.

[41[5][6][7]1[8] The ordinary rules of contract
construction apply to determine the intent of the
parties to an insurance contract. Boardman Petro-
leum, Inc. v. Federated Mut. Ins. Co., 269 Ga. 326,
327, 498 S.E.2d 492 (1998). However, where an in-
surance contract contains unambiguous terms ex-
cluding coverage, no construction is required, and
the plain meaning of the terms must be given full
effect without straining to extend coverage where
none was contracted or intended. Jefferson Ins. Co.,
etc. v. Dunn, 269 Ga. 213, 216, 496 S.E.2d 696
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(1998); Continental Cas. Co. v. HY Financial
Sves., Inc., 266 Ga. 260, 262, 466 S.E.2d 4 (1996).
Whether or not an insurance contract contains an
ambiguity is a question of law for the court. Infinity
Gen. Ins. Co. v. Litton, 308 Ga.App. 497, 500, 707
S.E.2d 885 (2011). “[A] word or phrase is ambigu-
ous only when it is of uncertain meaning, and may
be fairly understood in more ways than one ... [so
that it] involves a choice between two or more con-
structions of the contract.” Western Pacific Mut.
Ins. Co. v. Davies, 267 Ga.App. 675, 680, 601
S.E.2d 363 (2004) (citation and punctuation omit-
ted). The term “occasiona” is not defined in the
present insurance policy. Unless otherwise defined
in the insurance policy, terms in the policy are giv-
en their plain, ordinary, and popular meaning as
supplied by dictionary. Cunningham v. Middle Ga.
Mut. Ins. Co., 268 Ga.App. 181, 183, 601 S.E.2d
382 (2004); Sagl v. Assurance Co. of America, 245
Ga.App. 8, 10, 539 S.E.2d 173 (2000). The Americ-
an Heritage Dictionary (3rd ed.) defines
“occasional” as “[o]ccurring from time to time ...
[nJot habitual; infrequent.” Applying this defini-
tion, we find no ambiguity in the term “occasional”
as used in the policy, and further find on the present
facts that Van de Veire was not providing
“occasional” child care services. The record shows
that typically or most of the time—an average of
four days out of every five-day school week—Van
de Veire provided paid after-school child care ser-
vices for the Baumans child. This was not
“occasional” child care which occurred only from
time to time or infrequently. Rather, Van de Veire
provided paid after-school child care services fre-
guently and habitually on a weekly basis. Because
the injuries suffered by the Baumans child oc-
curred while Van de Veire was providing “child
care services' for the child which were not
“occasional,” the policy excluded coverage for the
injuries. The trial court erred by denying State
Farm's motion for summary judgment. OCGA 8§
9-11-56.

*3 Judgment reversed.
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(Citeas: 2012 WL 104514 (Ga.App.))

PHIPPS, P.J., and McFADDEN, J., concur.

FN1. The rationale for the rule is that an
unsatisfied judgment fixing the insured's
liability to the injured party is necessary to
establish privity of contract between the
injured party and the insurer. Integon In-
dem., 235 Ga.App. at 98, 508 S.E.2d 476.
The issue was not raised as to whether the
judgment in this case satisfied the privity
requirement by fixing the liability of the
insured to the injured party where the Bau-
mans obtained the judgment pursuant to an
agreement that the judgment can never be
collected against Van de Veire.

GaApp.,2012.
State Farm Fire and Cas. Co. v. Bauman

- SE.2d ----, 2012 WL 104514 (GaApp.), 12

FCDR 226

END OF DOCUMENT

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

Page 5


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0292473301&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0293064601&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1998224631
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1998224631
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=711&FindType=Y&SerialNum=1998224631

